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May 31, 2006

John L. Winn, Commissioner

Florida Department of Education

325 West Gaines Street, Suite 1514

Tallahassee, Florida 32399-0400

Dear Commissioner Winn: 

As Chairman of The School Board of Palm Beach County, I am taking this opportunity to communicate, on behalf of the School Board, our concerns about certain aspects of charter school governance and sponsorship, based on our experience as elected officials in Palm Beach County, which has 39 active charter schools, including two conversion charters. We have the second largest number of charter schools in the State.   Since the law first authorized charter schools in 1996, we have been leaders in charter-school sponsorship.  We wanted to present our concerns to you to urge that DOE address these matters in its legislative packet, as well as recommending appropriate rulemaking by the State Board of Education.  
First, we would draw your attention to the attached memorandum from our legal counsel to District leadership, dated March 15, 2005, regarding proposed revisions to Fla. Stat. § 1002.33, “Charter Schools.”  These proposed amendments would increase the accountability of charter schools’ operations and administration of funds; increase or clarify the sponsor school board’s authority to require corrective action for compliance issues; and establish consequences for a charter schools’ noncompliance.  We believe many of these issues must be addressed through legislation and/or State rulemaking, rather than relying on terms of individual charter agreements.  We have attempted to achieve a proper balance for oversight and accountability through procedures in our charter application review process and our charter-agreement negotiation process. For example, we have a standard application and detailed model charter template. However, it is difficult—if not impossible—in certain areas to achieve what we consider the appropriate level of accountability and enforcement unless the charter-school governing body agrees with the proposed terms. This is because of the lack of statutory authority to mandate such terms.
We have a general concern that the State Board of Education or DOE has issued various directives or approved some plans that are intended to be binding upon school districts, in relation to charter schools, yet these directives and plans were not adopted through rulemaking. We are aware of case law regarding the requirement of rulemaking for any directive or plan that a government entity intends to make binding upon regulated parties, such as through imposition of sanctions for noncompliance. We would urge your Office to recommend pursuing rulemaking for plans and directives of the State Board of Education, so that districts may assuredly rely and act upon those. 

Last year, we were aware of at least one State Board of Education directive that conflicted with State law:  the District Action Plan for Repeating F Schools said that we had to close repeating-F charter schools (even though it required us to improve a repeating-F traditional school). We believe Fla. Stat. § 1008.33(4) plainly requires us to improve (not close) all failing schools, including charter schools.  Besides this legal concern, the following philosophical issues are also noteworthy regarding any State mandate to close repeating-F charter schools: 

(1) Such charter schools generally were intended to serve at-risk students, like alternative education, where children have been dropouts, truants, discipline problems, on the streets, eligible for special-education services, or flunking out of traditional schools. If we close charter schools that are reportedly serving them better than traditional schools did, how are we improving their education? And how does closing a school fulfill the statutory mandate to improve a school?


(2) In general, the School Board needs more authority over charter schools’ administration and academic program. We would like charter governing bodies to receive mandatory training from the State or the sponsor school board. The administrators also need training on internal operations. If a school is not doing well, we need more authority over corrective actions. Rather than being summarily closed, failing charter schools deserve to receive the same kind of improvement assistance that traditional schools would receive if they had repeating-F status. 

We are concerned about balancing our statutory mandates to support, and allow autonomy of, the charter schools in their governance, operations, and academic methods—while at the same time maintaining oversight over the financial aspects, as well as ultimately over their academic performance. We believe that the statutory scheme does not provide enough specifics to allow us, as the sponsor, to effectively carry out our ultimate obligations. This makes it extremely difficult for us as sponsors to be effective in carrying out our oversight role.
For instance, the charter school statute does not actually specify that charter governing-body members and employees are subject to the same ethics requirements as are District employees; and the Ethics Code in Florida Statutes Chapter 112 does not directly say whether charter school employees are included in the prohibition against a public employee serving on his/her governing board.  While the Charter School statute implies that the sponsor must provide access to training and information, there is no requirement that the charter governing body or employees actually take the training and be accountable for compliance in the areas of financial accountability, board governance, or academic and exceptional student education compliance.  We look to the DOE, the State Board of Education, and the Legislature to assist in providing improved technical assistance, as well as enhanced legal authority and guidelines to allow for a healthy and efficient environment for charter schools and sponsors to work together.  

Our history of proactive compliance with the State’s A+ Plan is clear and indicative of not only our commitment to striving to achieve the very best in academic achievement, but also of our having a system which was reorganized with a specific focus on student achievement. We have really focused on academics and had determined that if our goals were not met, we would discover and correct the problems. We enjoy broad authority to implement corrective action in our traditional public schools. Our district has positioned itself to meet the State’s achievement goals through a unique methodology that has proven results.  However, when it comes to charter schools, we perceive that we have very limited authority to impose corrective actions or mandate their day-to-day operations. Because they are supposed to be autonomous, we have little authority to enforce corrections or suggested remediation. We feel that we lack sufficient authority to regulate their governing body, administration, and academic program. Primarily, we are to oversee end results and guard the “health, safety, and welfare” of the students even though the District spends much more time, energy, and funds than the statutory five-percent administrative fee would allow, as we try to help charter schools be successful based on the limited input and oversight allowed by law.

In contrast to the way our district handles the improvement of low-performing traditional schools (where we set up the administration and the academic program, and we have control over the employees to mandate compliance and corrections to achieve improvement), we apparently do not have that same authority in the charter school context: we do not set up the program, we do not have authority to direct the administration, hire employees, etc. We only have general oversight responsibility and the ultimate obligation to non-renew or to terminate for “good cause” (such as failure to participate in the state's education accountability system; failure to meet the student-performance standards stated in the charter; improper fiscal management; or violation of law) or to terminate immediately for good cause or if the “health, safety, or welfare” of the students is threatened. 

We need better tools to be set forth by statute and/or appropriate State Board of Education Rule to empower the School Board without facing the likelihood of costly and protracted appeals and challenges by charter schools.  For example, if a school board imposes emergency termination based on repeating-F status, a charter school is likely to appeal that action to the State Board of Education, thus requiring our district to expend considerable time and money to defend an action that was mandated by the State (by its Assistance Plus District Action Plan—not actually by any statute or rule). Incidentally, if a school board takes such action at the State’s insistence, a school board should rightfully expect the State to indemnify the school board and pledge to pay the board’s costs of defending such inevitable appeals.

In fact, when we did terminate the two charter schools that had received repeating double-F status last year, the School Board of Palm Beach County and the Florida Department of Education were sued by the schools in the State Circuit Court.  Public funds that should have been expended on behalf of the public school students were diverted by all parties in this circuit court action.  Fortunately, all of the parties were able to reach a settlement through mediation but it still was a lengthy process.

In addition, we also expended funds last year on an appeal submitted to the State Board of Education by an existing charter school whose applications to open up two additional schools were denied by the School Board.  Initially, the Charter School Appeals Commission voted in favor of the School to grant the two applications.  Although the State Board upheld the School Board’s denial of these applications; we are still expending public funds because the School has filed two (2) separate appeals with the Fourth District Court of Appeal.

In addition, public funds have been recently expended after the School Board voted unanimously to “immediately” terminate the two Charter Agreements of Survivors Charter School, Inc. based on the severity of the School Board’s internal Audit Report.

At the Charter School Appeal Commission hearing held on April 28, 2006, the Commission voted to deny the appeal for the Boynton Beach campus but granted the appeal for the West Palm Beach campus.  Fortunately, last week at the State Board of Education’s meeting held in Tampa, the State Board agreed with your recommendation to uphold the School Board’s immediate termination of both Charter Agreements.  However, the Schools have suggested that they, too, may file appeals with the State District Court of Appeal.  Unfortunately, these actions will have to be defended by the School Board utilizing taxpayer monies that should be allocated directly to the public school students here in Palm Beach County.
After years of sponsoring charter schools, and as the district with the second largest number of active charter schools, our School Board has detected tremendous obstacles (and many gaps in the charter school law) which we know need to be fixed. We are asking you to help us find a solution not just for today, but for the long term, that will allow charter schools to be more successful and allow districts the ability to help these public schools improve and succeed.  Currently, we feel our only real authority to regulate our charter schools exist after a failure is documented. At that stage, the students are the ones who suffer. We want to work together to seek solutions to these problems. 

We would welcome a special learning-gains model for charter schools serving at-risk students. It is not fair to assess students in this high-risk population without providing some type of unique standard for measuring student improvement. There should be specific criteria that the schools should have to meet to be eligible for this high-risk status, but there should be some type of alternative standard for their alternative students so long as the students are showing learning gains. As your presentation to the Senate Education Committee
 pointed out on January 11, 2005, “charter schools tend to attract students who enter already struggling academically,” and students tend to transfer to a charter school when already behind their peers in traditional schools. Therefore, “a ‘snapshot’ of one year’s student achievement status will tend to show lower scores on the part of charter school students because of whom the schools serve.” You further pointed out that measurement of charter school performance should “focus . . . on improvement.” 

Although the legislature passed two charter school bills in this year’s legislative session, specifically HB 135 and HB 7103, they do not appear to adequately address the concerns that we are presenting to you. Therefore, we would request that your Office seriously consider recommending implementation of the needed legislative or policy changes mentioned in this letter.  

Sincerely,

Thomas E. Lynch

Chairman, The School Board of Palm Beach County

cc:
Arthur C. Johnson, Ph.D., Superintendent of Schools


Rep. Carl Domino, Chair of the Palm Beach County Legislative Delegation

All members of the Palm Beach County Legislative Delegation

Ed Chase, Executive Director of the Palm Beach County Legislative Delegation

Jody Gleason, Executive Director, Palm Beach County Education Commission

� See http://www.fldoe.org/gr/pdf/presentations/01-11-05_Charter_School.pdf .





